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STATEMENT OF JURISDICTION AND 
NATURE OF PROCEEDINGS BELOW 
This appeal is from the Order entered August 2, 1989 
adjudging that appellant's motion to dismiss is denied. This court 
has jurisdiction to adjudicate the appeal pursuant to Utah Code 
Annotated Section 78-2a-3(2)(c). 
STATEMENT OF ISSUES ON APPEAL 
1. Has plaintiff satisfied the requirements of Rule 4 
of the Utah Rules of Civil Procedure for service of summons upon 
Stephanie H. Johnson aka Stephanie H. Parcell? 
2. Is Rule 71B of the Utah Rules of Civil Procedure an 
alternative to proceeding under Rule 4(b) when applied to the facts 
of this case? 
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3. If 7IB is considered a mandatory rule in this case 
then has respondent substantially complied with the procedural 
requirements of said Rule? 
DETERMINATIVE AUTHORITY 
This appeal involves the interpretation and application 
of the following: 
1. Rule 4(b), Utah Rules of Civil Procedure: 
(b) Time of issuance and service. If an 
action is commenced by the filing of a 
complaint, summons must issue thereon within 
three months from the date of such filing. 
The summons must be served within one year 
after the filing of the complaint or the 
action will be deemed dismissed, provided that 
in any action brought against two or more 
defendants in which personal service has been 
obtained upon one of them within one year, the 
other or others may be served or appear at any 
time before trial. 
2. Rule 61, Utah Rules of Civil Procedure: 
No error in either the admission or the 
exclusion of evidence, and no error or defect 
in any ruling or order or in anything done or 
omitted by the court or by any of the parties, 
is ground for granting a new trial or 
otherwise disturbing a judgment or order, 
unless refusal to take such action appears to 
the court inconsistent with substantial 
justice. The court at every stage of the 
proceeding must disregard any error or defect 
in the proceeding which does not affect the 
substantial rights of the parties. 
3. Rule 71B, Utah Rules of Civil Procedure: 
See Addendum B. 
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STATEMENT OF THE CASE 
Action by respondent was instituted on November 20, 1985 
to recover damages incurred through defendants1 use of a Master 
Charge Account. The complaint was filed with the Circuit Court on 
November 22, 1985. The original heading of the case included 
Martin M. Parcell and Stephanie H. Parcell as defendants. R.l-3. 
Summons was issued on November 20, 1985 and served upon 
defendant, Martin Parcell, on November 26, 1985. R.4-5. Stephanie 
Parcell was not served until a later date. R.51-52. 
Default judgment was taken against defendant, Martin 
Parcell on January 13, 1986. R.13. 
Defendant/Appellant, Stephanie Johnson fka Stephanie 
Parcell was served with summons and complaint on November 20, 1988. 
R.51-52. On January 10, 1989, appellant made a motion to dismiss. 
R.53-54. Pursuant to memorandums which were filed and oral 
arguments, Judge Griffiths entered an order denying appellant's 
motion to dismiss on August 2, 1989. R.80-81. Notice of this 
appeal was filed on August 21, 1989. R.83. 
STATEMENT OF FACTS 
1. A complaint dated November 20, 1985 was filed in 
this action claiming that Martin M. and Stephanie H. Parcell were 
jointly obligated to Commercial Security Bank (now known as Key 
Bank) for the sum of $3,560.46, together with interest, court costs 
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and attorney's fees. R. 1-3. 
2. Defendant, Martin Parcell, was served with summons 
and complaint on November 26, 1985. R.4-5. 
3. Default judgment was taken against defendant, Martin 
Parcell, on January 13, 1986. R.13. 
4. Various collection efforts against defendant, Martin 
Parcell, were made through garnishments and supplemental orders 
under which plaintiff/respondent received a total amount of 
$382.72. R14-50. 
5. Through collection efforts against Martin Parcell, 
respondent learned that defendant, Stephanie Parcell, had remarried 
and changed her name to Stephanie Johnson. R.48-50. 
6. As a result of the discovery of the identity of 
appellant, a new summons was issued on October 5, 1988. Said 
summons was served upon appellant on November 20, 1988. R.51-52. 
7. Appellant made a motion to dismiss plaintiff's 
complaint on January 10, 1989. R.53-54. 
8. Appellant and respondent filed memorandums in 
support of and in opposition to the motion to dismiss. R.57-76. 
9. The Circuit Court heard oral arguments on the motion 
on April 4, 1989. R.77. 
10. A memorandum decision was entered by the Court on 
July 21, 1989. R. 79. The formal order denying the motion was 
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entered by the Circuit Court on August 2, 1989. R.80-81. (See 
Addendum A.) 
SUMMARY OF ARGUMENT 
Respondent argues that it has complied with the Rules of 
Civil Procedure on service of the summons as set forth under Rule 
4(b). The summons was issued within three months of the 
commencement of the action. Appellant was a party to the action 
from the outset and the summons was served on one of the defendants 
within one year of commencement of the action. Since no judicial 
investigation and determination of the issues occurred, Rule 4(b) 
permitted the service of appellant any time before trial. Such 
service did occur. 
Rule 7IB does not apply as a mandatory rule in this case. 
It is an alternative to a proceeding under Rule 4(b) under cases 
where a trial has not yet occurred. However, even if the Court 
should determine that 7IB is a mandatory rule, respondent argues 
that it has substantially complied with the procedural requirements 
of the Rule. 
ARGUMENT 
POINT I 
PLAINTIFF SATISFIED THE REQUIREMENTS 
OF RULE 4 OF THE UTAH RULES OF CIVIL PROCEDURE. 
Rule 4(b) expressly requires that a summons must be 
issued on a complaint within three months of filing. The summons 
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in our case was issued on the same day as the complaint. R. 1-5• 
Rule 4(b) also requires that the summons must be served within one 
year after the filing of the complaint. The summons was in fact 
served upon defendant, Martin Parcell, less than one month after 
the complaint was filed. R. 4-5. 
The last part of Rule 4(b) states that "in any action 
brought against two or more defendants in which personal service 
has been obtained upon one of them within the year, the other or 
others may be served or appear at any time before a trial." 
Therefore, if summons issues within three months and is served upon 
any defendant within one year, the remaining defendants may be 
served at any time before trial. Valley Asphalt, Inc. v. Eldon J. 
Stubbs Const., 714 P.2d 1142 (Utah 1986). Martin Parcell was never 
"tried" in that judgment by default was entered against him. No 
other judgment has been rendered. However, appellant suggests that 
since a default judgment has the same legal effect as a judgment 
rendered after a trial that the default judgment should be 
considered to be a trial. (See pages 8, 11 and 12 of Appellant's 
Brief.) But this is not a correct representation of the law. 
It is the universal rule that a default proceeding 
resulting in a default judgment is not to be considered a trial in 
the true sense of the word. Lanaan v. McCorkle, 81 Cal. Rptr. 53 5, 
538, 276 C.A. 2d 805; Farrell v. DeCloue, Mo. App., 365 S.W. 2d 
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68, 74; State Ex Rel. Brooks Erection & Const, Co, v, Gaertner, 
Mo. App., 639 S.W. 2d 848, 849; Indianapolis Power & Light Co. v. 
Waltz, 12 N.E. 2d 404, 406, 104 Ind. App. 526; Hall v. Sanders, 
25 Kan. 535, 549. This is because the word "trial" refers to the 
judicial investigation and determination of the issues between the 
parties to an action. The word "trial" is commonly used to 
designate that step in an action where issues of fact and questions 
of fact are decided. (See 75 Am Jur 2d, Trial, Section 1, page 
120.) 
Part VI of the Utah Rules of Civil Procedure sets forth 
procedural rules regarding trials (see Rules 38-53). In Rules 38 
through 53 the phrase "adjudication on the merits" is used 
interchangeably with the word "trial". Trials are described in the 
Utah Rules of Civil Procedure to include findings of fact and 
trying of issues. Default judgments are not defined or described 
within Part VI of the Rules. The procedure for taking a default 
judgment is set forth in Rule 55, which comes under Part VII of the 
Utah Rules of Civil Procedure ("Judgment"). 
Clearly a default judgment is not a judicial 
investigation and determination of the issues between the parties 
to an action. Therefore, the default judgment entered against co-
defendant, Martin M. Parcell, should not be considered a trial 
within the meaning of Rule 4(b). 
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Since a trial has not occurred in this case and since 
summons was issued within three months and served within one year 
after the filing of the complaint, the time was still open for the 
service of Stephanie H. Johnson fka Stephanie H. Parcell. 
Appellant, was properly served pursuant to Rule 4(b) on November 
20, 1988. R.51-52. 
POINT II 
UNDER THE FACTS OF THIS CASE, PLAINTIFF 
WAS NOT COMPELLED TO PROCEED UNDER 
RULE 7IB OF THE UTAH RULES OF CIVIL 
PROCEDURE AS TO APPELLANT. 
Rule 7IB is a seldom used and little known provision of 
the Rules of Civil Procedure. There is no comparable rule in the 
Federal Rules of Civil Procedure. However, it is apparently 
available as an alternative to a proceeding under Rule 4 (b) in 
cases such as ours. Throughout the rule the wording is not 
mandatory. 71B(a) states that " . . . the plaintiff may proceed. 
. ."as provided in the Rule. Subsection (b) of Rule 71B states 
that ". . . the plaintiff may require. . ." any person not 
originally served with summons to appear and be bound by a 
judgment. Even the case cited by appellant in her brief, Hovt v. 
Upper Marian Ditch Co. , 76 P.2d 234 (Utah 1938), includes the 
following language which suggest that Rule 7IB is not mandatory: 
In this case it is true that had there been no 
security Hoyt could have obtained judgment 
against the Lemmons, the endorsers, without 
8 
summoning the makers or could have later 
pursued the makers, (emphasis added). 
The appellant has placed great emphasis on an argument 
that Stephanie Johnson fka Stephanie Parcell was not joined in the 
original complaint. However, when this action was commenced, 
pursuant to Rule 3(a) of the Utah Rules of Civil Procedure by the 
filing of a complaint, appellant was named in the action. R.l-3. 
Joinder means the uniting of several parties or several 
claims into one complaint. Linscott v. Linscott, 243 Iowa 335, 51 
N.W. 2d 428; Robie v. Main Central R.R., 43 F. Supp. 153; Black's 
Law Dictionary (5th Ed.) 750. Therefore, respondent did join 
appellant as part of this action from the outset. 
POINT III 
EVEN IF RULE 7IB IS CONSIDERED MANDATORY IN 
THIS CASE, RESPONDENT HAS SUBSTANTIALLY 
COMPLIED WITH THE PROCEDURAL REQUIREMENTS. 
Rule 71B(c) sets forth the procedures required for the 
use of Rule 7IB. Commercial Security Bank substantially followed 
these procedures. A summons has been issued. The claim of 
plaintiff against Johnson was set forth in the complaint, a copy 
of which was served upon appellant. R. 51-52. The summons granted 
appellant twenty days to respond to plaintiff's complaint by answer 
to show why she should not be bound by the amount claimed in the 
complaint. R. 1-3. 
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Although the complaint is not an affidavit, it is signed 
by plaintiff's counsel on behalf of the plaintiff. Appellant has 
also received adequate notice of the judgment which was entered 
against her former spouse. There is nothing that would be served 
by now requiring an affidavit. 
Any error by plaintiff in following the procedures of 
Rule 7IB, if the same is considered mandatory, falls under the 
protection of Rule 61 of the Utah Rules of Civil Procedure. The 
appellant is fully informed of the nature and amount of plaintifffs 
claim against her. She has been served. Johnson still has the 
opportunity to answer the complaint and bring into question any 
issues of fact, including the nature of the default taken against 
her ex-spouse and information regarding amounts collected from him. 
Therefore, any error in following the procedures of Rule 7IB is 
trivial and merely academic. Affirming the trial court's order 
does not eliminate any substantial rights of the parties. 
Rule 61 places upon an appellant the burden of showing 
not only that an error has occurred, but that it was substantial 
and prejudicial in that the appellant was deprived in some manner 
of a full and fair consideration of the disputed issues. Ashton 
v. Ashton, 733 P.2d 147 (Utah 1987) . No such showing has been made 
by the appellant. 
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CONCLUSION 
The trial court properly found that Rule 7IB of the Utah 
Rules of Civil Procedure was not an exclusive remedy for plaintiff 
to pursue against appellant. Plaintiff has properly proceeded 
under Rule 4(b) by serving Johnson prior to trial. Complaint and 
summons was issued within three months and served within one year 
on the co-defendant, Martin Parcell. Rule 71B of the Utah Rules 
of Civil Procedure is not a manditory rule for service of 
additional parties if a trial has not occured. No trial has yet 
been held. However, even if Rule 7 IB is interpreted to be 
mandatory, respondent has substantially complied with the 
procedures and purpose of the Rule. . 
RESPECTFULLY SUBMITTED this 7 — day of February, 1990. 
M n»j'- Yzuf/. 
3RYAN/W. CANNON 
BEESLEY & FAIRCLOUGH 
Attorneys for Plaintiff/Respondent 
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CERTIFICATE OF MAILING 
I do hereby declare that I caused to be mailed this 
c/ti 
/ —~~ day of February, 1990, postage prepaid, four true and 
correct copies of Respondent's Brief, to the following: 
Robert G. Norton, Esq. 
MOORE, MCDONOUGH & NORTON 
Attorneys for Defendant/Appellant 
261 East Broadway, #3 00 
Salt Lake City, Utah 84111 
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ADDENDUM 
BRYAN W. CANNON 
BEESLEY & FAIRCLOUGH 
Attorneys for Plaintiff 
40 East South Temple, #300 
Salt Lake City, Utah 84111 
Telephone: (801) 538-2100 
IN THE CIRCUIT COURT, STATE OF UTAH 
SALT LAKE COUNTY, MURRAY DEPARTMENT 
COMMERCIAL SECURITY BANK, ] 
a Banking 
vs. 
MARTIN M. 
STEPHANIE 
STEPHANIE 
Corporation, ; 
Plaintiffs, ; 
PARCELL and 
H. JOHNSON fka 
PARCELL, 
Defendants. 
I ORDER 
I Civil No. 853008061CV 
i Judge L.H. Griffiths 
This matter came on regularly before the above entitled 
Court on the 18th day of April, 1989 at the hour of 10:00 A.M. 
before the Honorable L.H. Griffiths. Bryan W. Cannon appeared for 
the Plaintiff and Robert G. Norton appeared for Defendant, 
Stephanie Johnson. Based upon the arguments of counsel and the 
memoranda submitted therein the Court finds that Rule 7IB of the 
Utah Rules of Civil Procedure is not an exclusive remedy for 
Plaintiff to pursue against Defendant, Stephanie Johnson fka 
Stephanie Parcell and that Plaintiff may elect to proceed under 
Rule 4(b) or Rule 71B of the Utah Rules of Civil Procedure. 
1 
ADDENDUM "A" 
Accordingly, it is hereby 
ORDERED, ADJUDGED AND DECREED that Defendant, Stephanie 
H. Johnson fka Stephanie Parcell's, Motion to Dismiss is hereby 
denied and that Defendant shall have ten (10) days from the date 
hereof to respond to Plaintiff's Complaint. 
DATED this day of July, 1989. 
CIRCUIT COURT JUDGE 
MAILING CERTIFICATE 
I do hereby declare that I caused to be mailed a true 
and correct copy of the foregoing Order, postage prepaid, this 
XJLJ day of July, 1989 to the following: 
Robert G. Norton, Esq. 
Attorney for Johnson/Parcell 
275 East 2nd South, Suite 150 
Salt Lake City, Utah 84111 
Z).//>?. /-IJjj.x 
Rule 71B UTAH R I L E S Ob CIVIL PROCEDURE 
Rule 71B. Proceedings where parties not summoned. 
(a) Effect of failure to serve all defendants. Where the action is against 
two or more defendants and the summons is served on one or more, but not all 
of them, the plaintiff may proceed against the defendants served in the same 
manner as if they were the only defendants 
(b) Proceedings after judgment against parties not originally served. 
When a judgment has been recovered against one or more, but not all, of 
several persons jointly indebted upon an obligation, the plaintiff may require 
any person not originally served with the summons to appear and show cause 
why he should not be bound by the judgment in the same manner as though 
he had been otiginally served with process 
(c) Summons and affidavit; contents and service. The plaintiff shall 
issue a summons, describing the judgment, and requiring the defendant to 
appear within the time required for appearance in response to an original 
summons, and show cause why he should not be bound by such judgment The 
summons, together with a copy of dn affidavit on behalf of the plaintiff to the 
effect that the judgment, or some part thereof remains unsatisfied, and speci-
fying the amount actually due thereon, shall be served upon the defendant 
and returned in the same manner as the original summons 
id) What constitutes the pleadings. The pleadings shall consist of plain-
tiffs affidavit, the summons, and the answer of the defendant, if any, provided 
that if defendant denies his liability on the obligation upon which the judg-
ment was ongma lh recovered, a copy of the original complaint and judgment 
shall be included 
<e) Hearing; judgment The matter may be tried as other cases, but if the 
issues are found against the defendant, the judgment shall not exceed the 
amount of the original judgment lemaining unsatisfied, with interest and 
costs 
Compiler's Notes. - There is no federal f l process on other defendants at anv time be-
ruie covering this subject matter fore trial Rule 4(b) 
Cross-References . — Authorising service 
t P U A l l KM \i\ M LbN( l« S 
Am Jur 2d. - >9 Am Jur 2d Parties C.J.S. — b7A C J S Parties S 125 
^ 2b9 270 Kev Numbers Parties c=» 82 
PART IX. 
APPEALS. 
Rule 72. [Repealed.] 
Repeals. — Rule 72 relating to appeals Utah Rules of Appellate Procedure mow the 
trom interlocutory and final orders and judg Rul<> of the I tah Supreme Court) effective 
mtnU as well as th< designation of parties on I muaty I 1985 hor present provisions, see 
appeal was repealed \Mth the adoption of the Kules 3 and 5 R Utah S Ct 
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